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§560.9

the national defense or the foreign pol-
icy of the United States.

[67 FR 39862, June 11, 2002]

§560.9 Postponement, discontinuance,
or suspension of action.

(a) The Commission may, on its own
motion or upon a petition, postpone,
discontinue, or suspend any action
taken by it under the provisions of this
part. Such a petition will be served on
all other parties and will not, in and of
itself, stay the effective date of Com-
mission action.

(b) The Commission shall postpone,
discontinue or suspend any action pro-
vided for in its final decision if so di-
rected by the President for reasons of
national defense or foreign policy of
the United States as provided in §560.8.

[49 FR 45406, Nov. 15, 1984. Redesignated at 64
FR 8009, Feb. 18, 1999, and amended at 67 FR
39862, June 11, 2002]
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§565.1 Purpose and scope.

(a) Purpose. The regulations of this
part are intended to carry out the
Commission’s mandate under section 9
of the Shipping Act of 1984, as amended
by the Ocean Shipping Reform Act of
1998, to monitor the practices of con-
trolled carriers and ensure that they do
not:

46 CFR Ch. IV (10-1-06 Edition)

(1) Maintain rates or charges in their
tariffs and service contracts that are
below a level that is just and reason-
able; nor

(2) Establish, maintain or enforce un-
just or unreasonable classifications,
rules or regulations in those tariffs or
service contracts which result or are
likely to result in the carriage or han-
dling of cargo at rates or charges that
are below a just and reasonable level.

(b) Scope. The regulations contained
in this part set forth the special proce-
dures whereby controlled carriers’ tar-
iffs and service contracts become effec-
tive and are reviewed by the Commis-
sion. These regulations in no way ex-
empt controlled carriers from other
Commission regulations or statutory
authority to which they may otherwise
be subject as ocean common carriers.
These regulations apply to all con-
trolled carriers operating in the foreign
commerce of the United States unless
excepted under section 9(f) of the Ship-
ping Act of 1984, as reflected by §565.5.

§565.2 Definitions.

(a) Controlled carrier means an ocean
common carrier that is, or whose oper-
ating assets are, directly or indirectly
owned or controlled by a government.
Ownership or control by a government
shall be deemed to exist with respect to
any ocean common carrier if:

(1) A majority portion of the interest
in the carrier is owned or controlled in
any manner by that government, by
any agency thereof, or by any public or
private person controlled by that gov-
ernment; or

(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the carrier.

(b) Effective date has the same mean-
ing it has in 46 CFR part 520.

§565.3 Classification as controlled car-
rier.

(a) Notification. The Commission will
periodically review the ocean common
carriers operating in the foreign com-
merce of the United States and will no-
tify any ocean common carrier of any
change in its classification as a con-
trolled carrier.
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(b) Rebuttal of classification. (1) Any
ocean common carrier contesting such
a classification may, within 30 days
after the date of the Commission’s no-
tice, submit a rebuttal statement.

(2) The Commission shall review the
rebuttal and notify the ocean common
carrier of its final decision.

§565.4 Notification to Commission of
change in control.

Whenever the operation, control or
ownership of an ocean common carrier
is transferred resulting in a majority
portion of the interest of that ocean
common carrier being owned or con-
trolled in any manner by a govern-
ment, the ocean common carrier shall
immediately send written notification
of the details of the change to the Sec-
retary of the Commission. If a carrier
is newly commencing ocean common
carrier operations in a United States
trade, and if a majority portion of the
carrier is owned or controlled by a gov-
ernment, or if a government may ap-
prove or disapprove the majority of di-
rectors or the chief executive or oper-
ating officer of the carrier, the carrier
shall immediately send written notifi-
cation to the Secretary of the details
of such ownership or control.

§565.5 Exceptions.

All controlled carriers shall be sub-
ject to provisions of this part and sec-
tion 9 of the Shipping Act of 1984 ex-
cept those which meet the following
exceptions:

(a) When the vessels of the control-
ling state are entitled by a treaty of
the United States to receive national
or most-favored-nation treatment; or

(b) When the controlled carrier oper-
ates in a trade served exclusively by
controlled carriers.

§565.6 Level of rates and charges gen-
erally.

No controlled carrier may maintain
or enforce rates or charges in its tariffs
or service contracts that are below a
level that is just and reasonable. No
controlled carrier may establish or
maintain unjust or unreasonable clas-
sifications, rules, or regulations in its
tariffs or service contracts. An unjust
or unreasonable classification, rule or
regulation means one that results or is

§565.8

likely to result in the carriage or han-
dling of cargo at rates or charges that
are below a just and reasonable level.
See §565.9(a)(2) (Rate standards).

§565.7 Effective dates.

(a) Generally. Except for service con-
tracts, the rates, charges, classifica-
tions, rules or regulations of controlled
carriers may not, unless the Commis-
sion has granted special permission, be-
come effective sooner than the 30th day
after the date of publication.

(b) Open rates—(1) Generally. Con-
trolled carriers that are members of
conference agreements publishing rates
for commodities designated as open by
the conference are subject to the 30-day
controlled carrier notice requirement,
except when special permission is
granted by the Commission under
§565.8.

(2) Conference publication of reduced
open rates. Notwithstanding paragraph
(b)(1) of this section, a conference may,
on less than 30 days’ notice, publish re-
duced rates on behalf of controlled car-
rier members for open-rated commod-
ities:

(i) At or above the minimum level set
by the conference; or

(ii) At or above the level set by a
member of the conference that has not
been determined by the Commission to
be a controlled carrier subject to sec-
tion 9 of the Shipping Act of 1984.

(c) Independent action rates of con-
trolled carriers. Conferences may pub-
lish on behalf of their controlled car-
rier members lower independent action
rates on less than 30 days’ notice, sub-
ject to the requirements of their basic
agreements and subject to such rates
being published at or above the level
set by a member of the conference that
has not been determined by the Com-
mission to be a controlled carrier sub-
ject to section 9 of the Shipping Act of
1984.

§565.8 Special permission.

Section 8(d) of the Shipping Act of
1984 authorizes the Commission, in its
discretion and for good cause shown, to
permit increases or decreases in rates,
or the issuance of new or initial rates,
on less than statutory notice under
§565.7. Section 9(c) of the Shipping Act
of 1984 authorizes the Commission to

273



§565.9

permit a controlled carrier’s rates,
charges, classifications, rules or regu-
lations to become effective on less than
30 days’ notice. The Commission may
also in its discretion and for good cause
shown, permit departures from the re-
quirements of this part. The Commis-
sion will consider such requests for spe-
cial permission by controlled carriers
pursuant to its procedures set forth at
46 CFR part 520.

§565.9 Commission review, suspension
and prohibition of rates, charges,
classifications, rules or regulations.

(a)(1) Request for justification. Within
20 days of a request (with respect to its
existing or proposed rates, charges,
classifications, rules or regulations)
from the Commission, each controlled
carrier shall file a statement of jus-
tification that sufficiently details the
controlled carrier’s need and purpose
for such rates, charges, classifications,
rules or regulations upon which the
Commission may reasonably base its
determination of the lawfulness there-
of.

(2) Rate standards. (i) In determining
whether rates, charges, classifications,
rules or regulations by a controlled
carrier are just and reasonable, the
Commission shall take into account
whether the rates or charges which
have been published or assessed or
which would result from the pertinent
rates, charges, classifications, rules or
regulations are below a level which is
fully compensatory to the controlled
carrier based upon that carrier’s actual
or constructive costs.

(if) For the purposes of paragraph
(a)(2)(i) of this section, constructive
costs means the costs of another car-
rier, other than a controlled carrier,
operating similar vessels and equip-
ment in the same or a similar trade.

(iii) The Commission may also take
into account other appropriate factors,
including, but not limited to, whether:

(A) The rates, charges, classifica-
tions, rules or regulations are the same
as or similar to those published or as-
sessed by other carriers in the same
trade;

(B) The rates, charges, classifica-
tions, rules or regulations are required
to assure movement of particular cargo
in the trade; or

46 CFR Ch. IV (10-1-06 Edition)

(C) The rates, charges, classifica-
tions, rules or regulations are required
to maintain acceptable continuity,
level or quality of common carrier
service to or from affected ports.

(3) Time for determination. The Com-
mission shall determine within 120
days of the receipt of information re-
quested by the Commission under this
section, whether the rates, charges,
classifications, rules or regulations of a
controlled carrier may be unjust and
unreasonable. Whenever the Commis-
sion is of the opinion that the rates,
charges, classifications, rules or regu-
lations published or assessed by a con-
trolled carrier may be unjust and un-
reasonable, the Commission shall issue
an order to the controlled carrier to
show cause why those rates, charges,
classifications, rules or regulations
should not be prohibited.

(b) Suspension. Pending a decision on
whether to prohibit the rates, charges,
classifications, rules or regulations of a
controlled carrier, the Commission
may suspend the rates, charges, classi-
fications, rules or regulations. See
§565.10.

(c) Prohibition. The Commission shall
prohibit the use of any rates, charges,
classifications, rules or regulations
that the controlled carrier has failed to
demonstrate to be just and reasonable.
In a proceeding under this paragraph,
the burden of proof is on the controlled
carrier to demonstrate that its rates,
charges, classifications, rules or regu-
lations are just and reasonable. The
use of rates, charges, classifications,
rules or regulations published or as-
sessed by a controlled carrier that have
been suspended or prohibited by the
Commission is unlawful.

(d) Publication. All final orders of pro-
hibition shall be published in the FED-
ERAL REGISTER.

§565.10 Suspension procedures, period
of suspension, and replacement
rates.

(a)(1) Suspension prior to effective date.
Pending a determination as to their
lawfulness in a prohibition proceeding
as described in §565.9, the Commission
may suspend the rates, charges, classi-
fications, rules or regulations at any
time before their effective date.
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(2) Suspension after effective date. In
the case of rates, charges, classifica-
tions, rules or regulations that have al-
ready become effective, the Commis-
sion may, upon the issuance of an order
to show cause, suspend those rates,
charges, classifications, rules or regu-
lations on not less than 30 days’ notice
to the controlled carrier.

(b) Period of suspension. In any case,
no period of suspension may be greater
than 180 days.

(c) Implementation. (1) Upon issuance
of an order suspending a rate, charge,
classification, rule or regulation in
whole or in part, the Commission shall
direct the controlled carrier to remove
the suspended material from its tariff
publication; or

(2) if the matter subject to the sus-
pension order is not covered by para-
graph (c)(1) of this section, the Com-
mission shall set forth procedures in
the order for implementing the suspen-
sion.

(3) Publication. All orders of suspen-
sion shall be published in the FEDERAL
REGISTER.

(d) Replacement rates. Controlled car-
riers may publish in tariffs or file in
service contracts rates, charges, classi-
fications, rules or regulations in lieu of
the suspended matter (“‘replacement
rates’).

(1) Effective date. In the case of re-
placement rates which are published in
tariffs and which are scheduled to be-
come effective during a suspension pe-
riod, may become effective imme-
diately upon either their publication in
tariffs or upon the effective date of the
suspension, whichever is later.

(2) Rejection of replacement rates. The
Commission may reject the replace-
ment rates, charges, classifications,
rules or regulations published in tariffs
or filed in service contracts to take ef-
fect during the suspension period if
they are unjust and unreasonable. In
determining whether to reject replace-
ment rates, charges, classifications,
rules or regulations, the Commission
will consider whether they would re-

§565.13

sult in total charges (i.e, rate plus ap-
plicable surcharges) that are Ilower
than the lowest comparable charges ef-
fective for a common carrier, other
than a controlled carrier, serving the
same trade.

(3) At the same time it announces re-
placement rates, the controlled carrier
shall submit to the Secretary of the
Commission, a letter identifying the
specific competing common carrier’s
rates, charges, classification or rules
resulting in total charges which are
equal to or lower than its own.

§565.11 Presidential review.

The Commission shall transmit all
orders of suspension or final orders of
prohibition to the President of the
United States concurrently with the
submission of such orders to the FED-
ERAL REGISTER pursuant to §565.9(d) or
§565.10(c)(3). The President may, within
10 days of either the receipt or effec-
tive date of the order, request in writ-
ing that the Commission stay the ef-
fect of the order for reasons of national
defense or foreign policy.

§565.12 Stay, postponement, dis-
continuance or suspension of ac-
tion.

The Commission may, on its own mo-
tion or upon petition, postpone, dis-
continue, or suspend any and all ac-
tions taken by it under the provisions
of this part. The Commission shall im-
mediately stay the effect of any order
issued under this part as requested by
the President pursuant to §565.11.

§565.13 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act

The Commission has received OMB
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number
for this collection of information is
3072-0060.

SUBCHAPTER D—REGULATIONS AFFECTING MARITIME CAR-
RIERS AND RELATED ACTIVITIES IN FOREIGN COMMERCE

[RESERVED]
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